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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

OCTAGON LAW GROUP, INC.,
Petitioner,
V. Cancellation No. 92056629

OCTAGON WORLDWIDE HOLDINGS,
B.V,

Registrant.

Mark: OCTAGON
Registration No. 2,470,833

Registration Date: July 24, 2001

REGISTRANT'S MOTION TO COMPEL PETITIONER TO RESPOND TO
QUESTIONS AT DISCOVERY DEPOSITION AND FOR SANCTIONS

In accordance with Rule 37 of the Federal Rules of Civil Procedure and Rule 2.120(e) of
the Trademark Rules of Practice, Registrant Octagon Worldwide Holdings,(BR€gistrant”),
hereby moves for an Order directing Petitioner, Octagon Law Group, InctitftPer” or
“OLG")), to (i) produce a designated corporate representative to answer opes bf
guestioning on topics which Petitioner's counsel improperly instructed the proffered
representative witness not to answer and/or which the representative wigfiessdrto answer,

(i) refrain from further instructing Petitioner’s designated witnesseisto answer questions on
the grounds of confidentiality or other improper objections; and (iii) that the costheof t

deposition be borne by Petitioner.



At the November 7, 2013 30(b)(6) deposition of Petitioner, Petitioner’'s then-designate
representative (Javad Heydary) improperly refused to answer serieseatfies of material and
relevant lines of questions, in violation of both the TTAB rules and the Federal Rtl€svil
Procedure, and without a valid basis for objection. Respondent reserved its righdgerréhe
deposition with respect to the subject matter of such information requests/depgsiéstions,
and now seeks to compel Petitioner to comply with its discovery obligations iptb¢ceeding it
commenced, and to face sanctions for its failure to dblscsupport of its motion, Registrant
states as follows.

Factual Background

The Deposition Petitioner’'s 30(b)(6) Representative

On October 1, 2013, Registrant timely served Petitioner with its Notice of Deposif
Petitioner Octagon Law Group F.R.C.P. 30(B)(6) (“Notice of Deposition”). Bratlon of
Tamara Carmichael, dated November 13, 2013 (“Carmichael Decl.”), Ex. A.

The Notice of Deposition required the designation of one or more of PetitionereoHfi
directors, or managing agents, or other person(s) to testify on its behalf, purstaaei@l Rule
of Civil Procedure 30(b)(6) and Rule 2.120 of the Trademark Rules of Practice (37 CFR §2.120)
regarding the topics set forth in the Notice of Depositi@eeCarmichael Decl., Ex. A.

Petitioner objected to the Notice of Deposition, claiming that because Petiti@se
located in Canada, the deposition could be by written question only. After Ragistmotion
to compel the deposition and Petitioner’'s motion to quash were briefed, a telephdaence

was held with the Interlocutory Attorney Jennifer Crisp on October 31, 2@E&Carmichael

! Based on publicly available information, it is unclear whether Retéti’s corporate representative who appeared
at the November 7, 2013 deposition, Mr. Javad Heydary, is deceasddlee date of filing this motion. Even if the
reports are accurate that Mr. Heydary is or might be dead, Petifiarwarporate entity, is nonetheless required to
produce a corporate representative to comply with its discoveryatiigs. If it is unable or unwilling to produce a
new designee with sufficient knowledge and authority to bind the cometitioner should withdraw this Petition.



Decl. Ex. B (November 1, 2013 Order). During that conference and in the subskgqssued
Order, the Interlocutory Attorney found good cause for the deposition to be takey amdll
compelled Petitioner to appear for the deposititcth. The Order also noted that “Counsel for
petitioner has the option to attend the deposition by teleconferende Rotably, during the
conference, counsel for Petitioner confirmed that Petitioner did not contest tles sgpiforth in
the Notice of Depositionld. at fn 2.

On November 7, 2013, Petitioner produced an officer of the company, Javad Heydary as
its corporate representative (“Heydary”). The deposition was held, asdptic Toronto,
Canada. Petitioner’s counsel of record in this proceeding, Maria V. Hardisbassan &
Hardison, did not attend the deposition, either in person or telephonically. Ratkediag with
Petitioner’s representative was Canadian attorney Robert Kalanda, Edw Héydary Hayes
law firm in Toronto.

The Witness Improperly Refused To Answer Questions and Counsel Improperly Instructed The
Witness Not To Answer Questions

During the deposition, Heydary, who is (or was) also a practicing attorn€anada and
a member of the New York bar in the United States, repeatedly and impyopérked to answer
guestions.See, e.g.Carmichael Decl. Ex. C (Excerpts of Nov. 7, 2013 Deposition Transcript
“Tr.™).

Petitioner’s representative refused to answer basic questions regardiig Rlsiness,
the services offered under its OCTAGON marks, and use or potential use of OL@&s mdhe
United States. The representative even refused to answer questions regdotingtion that
was publicly available on OLG’s own website, which demonstrates both the brefauith
refusals and lack of merit to any claim of “confidentiality”. For exae the representative

refused to answer the lines of questioning below:



Q: Are each of those five Heydary law firms clients of Octagon Law Grdup??

A: They are.

Q: Do any or each of the Heydary law firms have contracts with Octagown L
Group, Inc.?

Mr. Kalanda: We are going to object to that. It is confidential business
information and we won’t be providing an answer.

A: You can note that | am refusing to answer that question on that basis.
That is confidential business information” Tr. at p. 19.

Q: Apart from the five Heydary law firms, does Octagon Law Group have any
other clients?

A: Yes.

Q: How Many?

A: Confidential information. | refuse to answer the question Tr. at p. 21.

Q: What are the names of other clients of Octagon Law Group?
A. That is confidential information. Tr. at p. 22.

Q: Does Octagon Law Group have a contract with Red Seal Notary Inc.?
Mr. Kalanda | think we are going to object to that for the same reasonsas the
previous contractual questions. Tr. at 14-25.

Q: What HR services does Octagon Law Group, Inc. provide for Red Sea
Notary?

A. That would be confidential, the details beyond general HR Services.

Q: Is your answer going to be the same for administrative, IT, and marketing
services?

A: Itwould be. As to the details, yes. | can confirm they provide those services,
as to the details, not to mention it would also be irreleviaat,| am relying on the
confidentiality of the information for my refusal . Tr. at p. 25-26.

Q: Are you refusing to answer any questions about the services provided by
Octagon Law Group Inc. with respect to Red Seal Notary?

A: If it refers — any client of Octagon, information regarding their operations
would be confidential on a number of levels..” Tr. at 26.

Q. Are there any other services that Octagon Law Group provides to Heydary
Elliott?

A. General business consulting relating to law firm financing, M&A, and gane
management advice.

Q. What does that mean, management advice?

A. Confidential information.

Q. I'will make it easy for everybody. Would your answer to those questions be
the same for Heydary Hamilton PC?

A. Yes.



Q. Would your answers be the same for Heydary Samuel PC?

A. Yes.

Q. Would your answers be the same for Heydary Green PC?

A. Yes.

Q. Would your answers be the same for Heydary Hayes PC?

A. Yes.

Q. Are you refusing to answer questions with respect to other than marketing,

other than HR, administrative, IT, marketing, and general business sepérgsprovided that
you are refusing to give any details of what those services are?

A. [The] Details | am refusing, yes, because it would be a breach of
confidentiality, and that breach of confidentiality can be broken into two parts. One is our
obligations in Octagon towards those entities as clients. Second, the traetessetconfidential
nature of some of the operations relating to Octagon itself. Tr. at 27-28.

Q. ltis your position that the way Octagon Law Group Inc. operates its business
includes trade secret and confidential business processes? Is that a fair statement

A. It has aspects of that. Itis a uniqgue company. To the best of our knowledge,
it is one of the first if not the first company to be dedicated to those servicesps@fBdrocesses
it has, they were, for lack of a better word, invented by the company. The whole ndatr
new one. We are sure the company is the first of its kind in Canada and the U.S., based on our
research. Being a unique company, the first in its field, a lot of the proceads&s rielating to its
operations would be covered by trade secret.

Q. What are some of those processes?

MR. KALANDA: | think we are going to object to that.

MS. CARMICHAEL:

Q. I have to have it on the record that he is refusing.

A. Yes. Tr. at 29.

Q. Does Octagon Law Group Inc. perform services for Lawsof.com? Your

lawyer can’t answer the question.
A. I am not sure | have the information you are asking me. Even if litlid

would be confidential if they are a client Tr. at 31.

Q. Do any of Octagon Law Group Inc.’s clients render services in the United

States?
A. Confidential information. | couldn’t answer that . Tr. at 36.

Q. Who are the key employees?
A. | cannot disclose that apart from the ones who are public employees, such as

myself and Ms. Chai.
Q. Isit helpful if I remind you that some of those key employees are listed on

Octagon Law Group Inc.’s web site?
A. Ifthey are, they are. | don’t know what our contractual obligations are to
those employees, what | can disclose, what | cannot, not to mention the relevanee,lbave

that aside.



Q. lam entitled to ask you about who the employees of the company are and
what their roles are and what they do.

A. | am refusing to answer that. You can mark my refusal. We will move on.
You can rely on the web site and assume those people are employees of Octagon.

Q. You are going to refuse to answer any questions about who key employees or
employees generally are and what they do for the company?

A. I refuse to answer any question that will force me to disclose confidential
information about Octagon and its operation

Q. Do you consider what key employees do and what their role is at Octagon
Law Group Inc. to be confidential information?

A. Ifitis beyond what is posted on the web site or is made public, yes. Not the
information that is posted on the web site or made pubAnything beyond that would be
confidential. Tr. at 39-40.

Q. Does Octagon Law Group Inc. have strategic alliances with third-party
persons or entities?

A. | cannot disclose that information. It is confidential.

Q. You won’t answer whether it is yes or no?

A. No, | cannot answer. Tr. at 44.

Q. Are you refusing to answer questions with respect to the identity of any
strategic partners Octagon Law Group Inc. has?
A. lam.... Tr. at45.

Q. What are some examples of that [OLG’s primary client base]?

A. Law firms, notary companies, paralegal companies, and so forth.

Q. What else? Law firms, paralegal companies, notary companies?

A. I'would be disclosing confidential information. | can give you hypothetical
potential clients. | would say it captures any company that provides legatssrvif that is not
clear, you can ask me a specific question, and | am happy to answer it. Tr. at 48.

Q. [The OLG website] It says Octagon Law Group Inc. was founded by a group
of experienced legal, accounting, marketing, IT professionals and businesgieas. Who are
those founders?

A. Other than the ones that are on the public record and we discubsa@st
would be covered by confidentiality. Again, consider that a refusal.Tr. at 120.

Q. In the third paragraph in this section [of the OLG website], it says that
Octagon's team is made up of highly specialized and skilled professionaigintiing,
marketing, accounting, information technology, human resources, and businegemana
Who comprises the team?

A. Same answer. You have a list of the ones made public on the Tightrest
would be considered confidential.

Q. Does Octagon Law Group Inc. charge some or all of its clients for its s¥ic

A. Confidential. You can consider that a refusal. Tr. at 121.



Q. Does Octagon Law Group Inc. have any clients that are entities in which
have no business, economic or equitable interest? You can read it back, because | kdawv | sa

correctly.
MR. KALANDA: | think that goes into -- | have the questiohthink that goes

into, again, confidential business information. Tr. at 126.

Heydary also refused to answer questions concerning OLG’s use of its marks and
potential use in the United States as well as the selection of its OCTAG&ksmand current

use of the marks. For example:

Q. Do you plan to have offices in the United States?

A. | cannot answer that.

Q. Do you plan to advertise in the United States?

A. | cannot answer that.

Q. Meaning you are refusing to answer?

A. Yes. Anything to do with details of what we plan to do in the U.S., |
would consider those confidential.| am happy to answer general questions as to what target
market we will go after, but not any specific operational. Tr. at 64.

Q. Who participated? Who was interested in that? [the selection and design of

OLG’s OCTAGON Marks]

A. lwas, along with a few other people at Octagon. Apart from having two or
three internal people, we had outside people assisting, too.

Q. Who from the outside assisted?

A. | cannot disclose that. That is confidential information. Tr. at 67-68.

Q. Does Octagon Law Group Inc. license any of the Octagon marks to itéclie

in Canada?
A. That is confidential information. You can take that as a refusal to answer

based on confidentiality.
Q. Does Octagon Law Group have any license agreements in place with any
clients in Canada with respect to the use of any of the Octagon marks?
A. The same refusal, on confidentiality basis.Tr. at 88.
In response (and on numerous occasions), Registrant’s counsel explained that
confidentiality was not a basis on which to refuse to answer the question, nevesttibke

witness refused to answer. He further stated: “I am refusing to answer theoquieatied on the

fact that the question is confidential, notwithstanding the fact that it is raglie but it is strictly



confidential.” 1d. p. 20. Throughout the deposition, Petitioner’s corporate representative
continued to refuse to answer questions, both of his own decision and in some caség after t
objection of his counsel, on the purported basis of “confidential business informat@eEx.
C.
Registrant’s Good Faith Efforts To Resolve The Discovery Dispute Were Unsuccessful

During the early part of the deposition, after the witness refused to answer questtbns a
it became clear that both the witness and his Canadian counsel would continuously make
improper objections to Registrant’s relevant and permissible questions, counselgistréte
attempted to resolve any pending and/or future dispute and informed both that thésrahua
objections were patently improper under applicable law. Counsel for Registranatioeded
the representative and Petitioner's Canadian counsel an opportunity to consuhisvithS.
counsel regarding the proper scope of objections, even though she was not in atteiSksgice.
at p 17-18. Counsel for Registrant advised Heydary and his counsel that if he refused ¢éo answ
guestions, “We will take it up with the TTAB and come back if we need to. But wegive
you five minutes as a courtesy to go talk with your U.S. lawyer about the scogeestions.”
Tr.atp. 17-18.

Although it is unknown to Registrant whether or not Heydary consulted with Petitsoner
U.S. counsel, after the break he continued to refuse to answer questions about P&itiagen
Law Group’s businessSeeTr. pages 1%®t. seq.Counsel for Registrant again informed Heydary
and counsel that if “we are getting refusals to answer questions that are peafgatbpriate for
this deposition, we are going to terminate the deposition and file a motion tpetcanmd for

sanctions, and if we have to come back here, we are going to look for you guys tbgbagay



for those fees and costs.” Tr. at 22. Heydary and Canadian counsel both acknowledgisé.tha
Id. (Mr. Kalanda: “Noted.” The Witness: “Noted. Thank you.”).

Although Registrant’s counsel repeatedly advised that “relevance is not a basi$ to
answer the questions” (Tr. at 16) and that confidentiality is also not a basis, but rather
“Confidentiality is protected by other mechanisms” (Tr. at p. 20), the witnessnzeed to refuse
to answer questions on the basis that the information sought was confidential, anzh@wesit
counsel continued to assert the baseless objections. Accordingly, and in pagioela the
travel and costs associated with taking the deposition, Registrant reservadhgdl on all
guestions Registrant refused to answer and indicated that Registrant would ntoregel and
reopen the deposition. See Tr. at p. 88.

Following the deposition, and in further attempt to advance discovery and resolve the
outstanding issues from the deposition, Registrant’s counsel emailed PetitionerouUnSel of
record concerning the improper refusals to answer and requested that Heydaranigluat
appear to conclude the deposition, either in New York or Toronto, with full costs asddebe
borne by Petitioner.SeeCarmichael Decl. Ex. D (November 18, 2013 email to M. Hardison).
Registrant’s counsel noted that if a continuation of the deposition was not confirmedbfooe
November 20, 2013, Registrant would be seeking to compel the deposition and for sanctions.
Id.

Registrant’s counsel responded that she was unable to confirm whether or not Peditioner’
corporate representative would sit for an additional depositi@eeCarmichael Decl. Ex. E

(Nov. 20, 2013 email from M. Hardison to T. Carmichael (redacted)).



ARGUMENT
PETITIONER SHOULD BE COMPELLED TO PRODUCE A CORPORATE

REPRESENTATIVE TO ANSWER QUESTIONS ITS 30(B)(6) WITNESS
IMPROPERLY REFUSED TO ANSWER

At the deposition, Registrant’s counsel pursued lines of questioning that werentgleva
proper, and well within the bounds of permissible discovery under the Federal and ulés8
Registrant’s questions were entirely within the scope of the un-contested topicsthanfthe
Notice of Deposition and did not seek disclosure of privileged information. Nevertheless,
Heydary repeatedly refused to answer questions on the basis that the informatibh \waag
confidential and/or irrelevant, rendering entire subject matters and furthstigpe futile. On
occasion, Petitioner's Canadian counsel asserted the same objections, and did uctt timstr
witness to answer the questions. Registrant’s objections and refusals to anseemmweper
and deprived Registrant of its right to take appropriate and relevant discovery

The Federal Rules of Civil Procedure only permit counsel to instruct a witness not to
answer a question “when necessary to preserve a privilege, enforce aibmiordered by the
court, or to present a motion under Rule 30(d)(3).EbDFR. Qv. P. 30(b)(2). The Trademark
Trial and Appeal Board Manual of Procedure (“TBMP”) further states that abjexshould be
limited to those that might be waived pursuant to Rule 32(d)(3) if not raised during the
deposition, none of which include an objection that the question is irrelevant or seeks
confidential information. TBMP 8§ 404.08(c). In fact, Rule 32(d)(3) specificabiyegorizes
objections to relevance and materiality such as those raised repeatedly pptbpraately by
Applicant’'s counsel as not being waived, and therefore not appropriate during deposition, a
most certainly not grounds on which to instruct a withess not to answer a queSem.e.g.,

ZCT Sys. Group, Inc. v. FlightSafety IntA010 WL 1257824 at *2 (N.D. Okla. Mar. 26, 2010)

10



(“The instruction not to answer ... was improper because FSI was not seeking tovpreser
privilege, enforce a limitation ordered by the court or in order to presenb@omunder Rule
30(d)(3).”). Rule 404.08(c) further provides that “Questions objected to ordinarily @¢Hzaul
answered subject to the objection” and that a witness may only properly refuse toranswe
guestion seeking information which is privileged or not otherwise subject to disclosurethede
terms of either the Board’s standard protective order (or other agreed tapanoved protective
order). TBMP 8§ 404.08(c). The proper procedure, under the TBMP is for the witness to answer
the question as posed, and the objection to be considered by the Board at final.hehring

The proper remedy for Petitioner’s failure to answer Registrant’s quessarsorder to
compel the witness’ attendance at an additional deposition. TBMP § 411.04 (“if a parfgils. .
to answer any question propounded in a discovery deposition, the party seeking discovery may
file a motion with the Board for an order to compel a designation, or attendaracdeposition,
or an answer”); 37 C.F.R. § 2.120(e)(1) (“If a party fails ... to answer angtue propounded
in a discovery deposition ... the party entitled to disclosure or seeking discovery teay fi
motion to compel disclosure, a designation, or attendance at a deposition, or an aNewie;
Chem. Co. v. Lubrizol Corp183 U.S.P.Q. 184 (TTAB 1974) (“In the event that opposer not
only objects to, but also refuses to answer, certain questions during the course of thaateposit
applicant may compel an answer”) (citing 37 C.F.R. 8§ 2.120(c), now (e)).

Il. PETITIONER SHOULD BEAR THE COSTS OF THE CONTINUED
DEPOSITION

The Board has already issued one order compelling Petitioner to appeahédor t
deposition. SeeCarmichael Decl. Ex. B. Petitioner’s blatant failure to comply witlattorder
and with the TMBP and Federal Rules of Civil Procedure has necessitatadgthier motion to

compel in order to force Petitioner to comply with its discovery obligations irptieeeeding it

11



initiated. Registrant should not be forced to bear the burden of Petitionersadpeéisals to
comply with its discovery obligations. Accordingly, Registrant respectfidlijpmits that
Petitioner should bear the costs and fees for the continued deposition, and requests that the

deposition be held in New York, by no later than February 10, 2014.

RELIEF SOUGHT

For the foregoing reasons, Registrant respectfully requests that the Boar@émsSuder

directing Petitioner to:

(2) produce a corporate representative to answer the questions and lines of
guestioning which its previous representative refused to answer, along with &my-fol

up questions on those areas of inquiry, by no later than February 10, 2014,

(2) refrain from refusing to answer (or counsel instructing the witness not to answer
guestions on the basis of confidentiality or relevance or any other improper basis; and

3) pay all costs and fees for the continued deposition.

Respectfully submitted,

Dated: New York, New York LOEB & LOEB LLP

January 10, 2014 By: /s/ Tamara Carmichael

Tamara Carmichael

Jodi Sarowitz

345 Park Avenue, 18Floor
New York, New York 10154
(212) 407-4000

Attorneys for Registrant

12



CERTIFICATE OF SERVICE

I, Angela Ocasio Provencio, hereby certify that a copy of this REGISNRSA

MOTION TO COMPEL PETITIONER TO RESPOND TO QUESTIONS AT DISCORE

DEPOSITION AND FOR SANCTIONS has been served upon:

MARIA V HARDISON
TASSAN & HARDISON
4143 27TH STREET N
ARLINGTON, VA 22207-5211

via first-class mail, postage pre-paid, on January 10, 2014.

/s/ Angela Ocasio Provencio

NY1246740.1
202999-11329
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

OCTAGON LAW GROUP, INC.,
Petitioner,
V. Cancellation No. 92056629

OCTAGON WORLDWIDE HOLDINGS,
B.V,

Registrant.

Mark: OCTAGON
Registration No. 2,470,833

Registration Date: July 24, 2001

DECLARATION OF TAMARA CARMICHAEL IN SUPPORT OF REGISTRANT'S
MOTION TO COMPEL PETITIONER TO RESPOND TO QUESTIONS AT
DISCOVERY DEPOSITION AND FOR SANCTIONS

1. | am a partner at Loeb & Loeb LLP, counsel for Registrant Octagon Worldwide
Holdings, B.V. (“Registrant”). | submit this declaration in support of RegrgtsaMotion to
Compel Petitioner Octagon Law Group, Inc. (“Petitioner”) to respond to questiahscavery
deposition and for sanctions. | have personal knowledge of the facts set forth hereimand ca

testify competently hereto.



2. On October 1, 2013, Registrant timely served Petitioner with its Notice of
Deposition of Petitioner Octagon Law Group F.R.C.P. 30(B)(6) (“Notice of Deposjti A true
and correct copy of the Notice of Deposition is attached as Exhibit A.

3. Petitioner objected to the Notice of Deposition, claiming that becausedpetiti
was located in Canada, the deposition could be by written question only. AftgstRat's
motion to compel the deposition and Petitioner’'s motion to quash were briefeépaosie
conference was held with the Interlocutory Attorney Jennifer Crisp on Oc8het013. A true
and correct copy of the resulting November 1, 2013 Order granting Registrant@nomtake
the deposition is attached as Exhibit B.

4, On November 7, 2013, Petitioner produced an officer of the company, Javad
Heydary as its corporate representative (“Heydary”). The depositioheldsas noticed, in
Toronto, Canada. Petitioner’s counsel of record in this proceeding, Maria \diddarof Tassan
& Hardison, did not attend the deposition, either in person or telephonically. Ratieswliag
with Petitioner’s representative was Canadian attorney Robert Kalasda,d the Heydary
Hayes law firm in Toronto.

5. During the deposition, Heydary repeatedly and improperly refused to answer
guestions and counsel repeatedly instructed the witness not to answer questions. True and
correct copies of excerpts of the November 7, 2013 Deposition Transcript aresgt@ckxhibit
C.

6. During the deposition, | made a good faith effort to resolve the issues presented in
this motion. Among other things, | afforded the representative and Petitioner' sii@ar@unsel
an opportunity to consult with Petitioner’s U.S. counsel regarding the proper scope ciaige

even though she was not in attendance. | also advised Heydary and counsel thatuitbd tef



answer questions, “We will take it up with the TTAB and come back if we need totandd
file a motion to compel and for sanctiorfseeEx. C. at p 17-18, 22, 88.

7. Following the deposition, and in a further good faith attempt to resolve the
outstanding issues from the deposition, | emailed Petitioner’'s U.S. counsel of recmetcing
the improper refusals to answer and requested that Heydary voluntarily re-appeaclude the
deposition, either in New York or Toronto, with full costs and fees to be borne biydPeti. A
true and correct copy of the November 18, 2013 email to M. Hardison is attachedhidst BEx

8. Registrant’s counsel responded that she was unable to confirm whether or not
Petitioner’s corporate representative would sit for an additional deposition. Amadieorrect
copy of the November 20, 2013 email from M. Hardison to T. Carmichael (redastattached

as Exhibit E.

| declare under penalty of perjury that the foregoing is true and correct.

Executed in New York, New York, on January 10, 2014.

/s/ Tamara Carmichael
Tamara Carmichael
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

OCTAGON LAW GROUP, INC .,
Petitioner, Cancellation No. 92-056629

V.

OCTAGON WORLDWIDE HOLDINGS,
B.vV,

Registrant.

Mark: OCTAGON
Reg. No. 2,470,833

Reg. Date:  July 24, 2001

T et St Sttt Sttt Sttt Nttt St N St St Nt vt S’ S M vt ! e St S e’

NOTICE OF DEPOSITION OF
PETITIONER OCTAGON LAW GROUP F.R.C.P, 3(B)(6)

TO PETITIONER AND ITS ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that, pursuant to Federal Rule of Civil Procedure 45 and
30(b)(6) and Rule 2.120 of the Trademark Rules of Practice (37 CFR §2.120), Octagon
Worldwide Holdings, B.V. (“Registrant”) will take the deposition upon oral examination of
petitioner Octagon Law Group (“Petitioner”) at ASAP Reporting Services, Inc., Bay Adelaide
Centre, 900-333 Bay Street, Toronto, ON Canada MSH 2T4, on Thursday, November 7, 2013 at
9:30 a.m. before a certified shorthand reporter.

The deposition will be both recorded stenographically and may be recorded by audiotape
and/or videotape; and the deposition may also be transcribed through the instant visual display of
testimony pursuant to Federal Rules of Civil Procedure, Rule 30. The deposition will commence

on the date set forth above and will continue until complete as permitted by law.



PLEASE TAKE FURTHER NOTICE that, pursuant to Federal Rule of Civil
Procedure 30(b)(6) and Rule 2.120 of the Trademark Rules of Practice (37 CFR §2.120),
Petitioner is required to designate one or more of its officers, directors, or managing agents, or
other persons who consent to testify on its behalf, to testify on the following matters:

1. The corporate structure of Petitioner, including the names of all officers, directors
and employees of Petitioner.

2. The creation, selection, and adoption of and/or intention to use the OCTAGON,
OCTAGON LAW GROUP, OCTAGON LAW FIRMS, OCTAGON ACCOUNTING,
OCTAGON TAX, ORGANIZED BY OCTAGON, OCTAGON LAW, and/or MANAGED BY
OCTAGON marks (collectively, “Petitioner’s OCTAGON Marks™) and/or any variation thereof.

3. The prosecution of any trademark applications incorporating Petitioner’s
OCTAGON Marks and/or any variation thereof, pending or abandoned, prepared for, owned by,
assigned to, or licensed to Petitioner.

4, Any investigation conducted by or on behalf of Petitioner, such as a service mark,
trademark, trade name, or corporate name search, concerning the availability for use or
registration of Petitioner’s OCTAGON Marks and/or any variation thereof.

6. The earliest use anywhere, and the earliest use in commerce by, on behalf of, or
for the benefit of Petitioner of Petitioner’s CCTAGON marks and/or any variation thereof, on or
in connection with any product or service.

7. Any use or proposed use of Petitioner’s OCTAGON marks and/or any variation
thereof on or in connection with any product or service offered or sold by or on behalf of
Petitioner, including by its licensees, affiliates and related entities, including without limitation
the actual or intended marketing, sale and/or distribution of such goods and services.

8. Any assignment, consent, authorization, license, or permission to which Petitioner
is a party concerning the use of Petitioner’s OCTAGON marks and/or any variation thereof,
including any modifications made to said assignment, consent, authorization, license, or

permission.



9. Any commercial agreements concerning Petitioner’s OCTAGON marks and/or
any variation thereof.

10, The sale, transfer, assignment, conveyance, encumbrance, or lien of any
intellectual property rights in, to, or under Petitioner’s OCTAGON marks and/or any variation
thereof,

il. The marketing, advertising and distribution efforts, plans and materials for each
product or service bearing or intended to bear Petitioner’s OCTAGON marks and/or any
variation thereof, and the design and/or creation of the materials.

12.  The geographical areas and channels of trade in which Petitioner’s OCTAGON
marks and/or any variation thereof have been used, are used, and/or are intended to be used.

13.  The types of customers with whom Petitioner or its licensees, affiliates or related
entities does or intends to do business, or to whom Petitioner or its licensees, affiliates or related
entities offer or intend to offer its products or services under Petitioner’'s OCTAGON marks
and/or any variation thereof.

14.  Any and all instances of consumer confusion as to source, sponsorship of
affiliation between Petitioner’s and Registrant’s products or services.

15, Unsolicited media coverage of Petitioner and its products and services bearing
Petitioner’s OCTAGON marks and/or any variation thereof, including, but not limited to, articles
and features in newspapers, newsletters, magazines, and television and radio programs.

16.  Business, financial, or marketing plans for products or services bearing
Petitioner’s OCTAGON marks and/or any variation thereof.

17.  All studies, surveys, market research tests, and demographic or consumer profile
studies (including the results thereof) relating and/or referring to the ultimate purchasers or
potential ultimate purchasers of Petitioner or its licensees’ products or services sold, offered for
sale, advertised, or promoted, or intended to be sold, offered for sale, advertised, ot promoted
bearing Petitioner’s OCTAGON marks and/or any variation thereof.

18.  The date and circumstances under which Petitioner became aware of Registrant’s

use of and/or registration of its OCTAGON marks.



19.  Petitioner’s awareness of Registrant’s use of and/or registrations of Registrant’s
OCTAGON Marks.

20.  Any action taken by Petitioner in response to its awareness of Registrant’s use of
and/or registration of Registrant’s OCTAGON Marks.

21.  Any and all disputes between Petitioner and a third party concerning the use of
any mark incorporating OCTAGON and/or any variation thereof.

22.  Petitioner’s claim that it would be damaged by Registrant’s continued registration
of the mark OCTAGON without a restriction to the recitation of services.

23.  Petitioner’s or its principal’s ownership of and/or rights in and to customers with
whom Petitioner or its licensees, affiliates or related entities does or intends to do business, or to
whom Petitioner or its licensees, affiliates or related entities offer or intend to offer its products
or services under Petitioner’s OCTAGON marks and/or any variation thereof.

A list of all parties or attorneys for parties on whom this notice is being served is shown

on the accompanying Proof of Service.

Dated: October 1, 2013 LOEB & LOEB LLP
TAMARA CARMICHAEL
MELANIE HOWARD
JODI SAROWITZ

By:_/s Tamara Carmichael

Tamara Carmichael
Attorneys for Octagon Worldwide Holdings, B.V.,
Registrant




CERTIFICATE OF SERVICE

L, Jodi Sarowitz, hereby certify that a copy of this NOTICE OF DEPOSITION OF

PETITIONER OCTAGON LAW GROUP F.R.C.P. 30(B)(6) has been served upon:

MARIA V HARDISON
TASSAN & HARDISON
4143 27TH STREET N
ARLINGTON, VA 22207-5211

via first-class mail, postage pre-paid, on October 1, 2013.

/s/ Jodi Sarowitz

NY 12249272
202999-11329
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UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.0. Box 1451

Alexandria, VA 22313-1451

Mailed: November 1, 2013
Cancellation No. 322056629
Cctagon Law Group Inc.
V.
Octagon Worldwide Holdings
B.V.
Jennifer Krisp, Interlocutory Attorney:

This proceeding is before the Board for consideration
of respondent’s September 30, 2013 motion to take
petitioner’'s deposition orally, as well as respondent’s
October 15, 2013 motion tec quash respondent’s noﬁice of
deposition of petitioner.

To resolve the issues pregented in the motions, the
Board convened a telephone conference, held on October 31,
2013. See Trademark Rule 2.120(i} (1); TBMP § 502.06{a)

(2013) .} Participating were petitioner’s counsel Maria

! Telephone conferences are particularly useful for resolving
moticons where time is of the essence. The Board has the
discretion to decide a motion by conference prior to the
expiration of the written briefing period for £iling a response
and/or reply brief. If a response has not yet been filed, the
non-meving party should be prepared to make an oral response to
the meotion during the conference. Similarly, if a reply brief
in support of a pending mection has not vyvet been filed, the
moving party should be prepared to present its reply during the
conference. TBMP § 502.0&{a} (2013).



Cancellation No. 9205662%

Hardison, Esqg., respondent’s ccounsel Tamara Carmichael,
Esg., and the assigned interlocutory attorney.

The Board has reviewed the parties’ arguments and
submissions, but for efficiency does not restate them herein
in their entireties. This order summarizes the analysis and
findings based on the briefs, and any responsive or reply
arguments and clarifications made during the conference.

Trademark Rule 2.120(c) {1) provides:

The discovery deposition of a natural person residing

in a foreign country who is a party or who, at the

time set for the taking of the deposition, iz an

officer, director, o©or managing agent of a party, or a

person desgsignated under Rule 30(b) (6) or Rule 31({a)

of the Federal Rules of (Civil Procedure, shall, if

taken in a foreign country be taken in the manner
prescribed by § 2.124 unless the Trademark Trial and

Appeal Board, upon motion for good cause, orders or

the parties stipulate, that the deposition be taken

by coral examination.

Trademark Rule 2.123(a) {2} provides:

A testimonial deposition taken in a foreign country

shall be taken by deposition upon written gquestions

as provided by § 2.124, unless the Beard, upcn motion
for good cause, orders that the deposition be taken
by oral examination, or the parties so stipulate.

In determining whether good cause exists for a motion
to take a foreign deposition orally, the Board, taking into
account all relevant circumstances, weighs the equities,
including the advantages of an oral deposition, as well as
any financial hardship that the nonmoving party might suffer

if the deposition were taken orally in the foreign country.

See Jain v. Ramparts Inc., 49 USPQ2d 1429, 1431 (TTAB 1998);



Cancellation No. 92056629

Orion Group Inc. v. Orion Insurance Co.P.L.C., 12 USPQ2d
1923, 1925-26 (TTAB 1989}.

Counsel clarified that on October 1, 2013, respondent
noticed the oral deposition of petitioner, pursuant to Fed.
R. Civ. P. 30(b}(6), to take place November 7, 2013, in
Teronto, Canada, where petitioner is located.?

The Board is satisfied that the common and standard
advantages of taking the deposition orally, including the
ability to confront the witness and employ exhibits in a
direct fashion, are present in this proceeding.

Regarding direct financial hardship that petitioner
might suffer if the deposition were taken orally in Canada,
the Board finds that any such hardship - identified by
counsel for petitioner as petitioner’s expense of having its
counsel travel to Toronto - is minimal. Counsel’s travel is
not an exceptional expense associated with litigation, and
petitioner’s situation does not pose extraordinary
circumstances. By commencing this proceeding, petitioner is
availing itself of a U.S. tribunal, and seeking to take the
depositicon orally is not overreaching on respondent’s part.
As a practical matter, travel te Toronte is not
significantly more costly or more troublesome than travel

within the fifty states. Counsel for petitioner has the

? The notice of deposition is not of record in this proceeding.
Counsel for petitioner clarified that petitioner dces not contest



Cancellaticon No. 92056629

opticn to attend the deposition by teleconference; in
general, the Board encourages parties to use technological
benefits in taking depositions. See Hewlett-Packard Co. v.
Healthcare Personnel Inc., 21 USPQ2d 1552, 1553 (TTAB 1991).

Lastly, petitioner’s argument regarding inconvenience
and projected loss of income for its designee does not
present a hardship which is unique to this deponent, or is
of the nature that outweighs respondent’s right to depose
petitioner in the manner it deems to be most appropriate.
Although acknowledged, this hardship is minimal. Counsel
for respondent will travel to Toronto, and she indicated
that she does not anticipate that the deposition will be
inordinately lengthy.

In view of all of the circumstances presented on motion
and during the conference, the Board finds that respondent
has demcnstrated good cause to justify taking the deposition
of petitioner by oral examination, as noticed. Respondent’s
motion to take petitioner’s deposition orally is granted.
Petitioner’s motion te qguash respondent’s notice is denied.

Discovery and trial dates remain as reset in the

Board's February 14, 2013 order.

any element of the notice, other than that which is briefed on
the record herein.
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DEPOSITION OF JAVAD HEYDARY

November 7, 2013

Page 13 Page 15
1 A. No. 1 A. They are.
2 Q. Do you perform services 2 Q. Does Octagon Law Group
3| on behalf of Heydary Green PC? 3| have contracts with each of those five clients?
4 A. No. 4 A. Butcanlask? |don't
5 Q. Do you have any role with 5| see the relevance of your questions insofar as
6| Heydary Green PC? 6| Octagon is concerned. Can you enlighten me? What
7 A. Not any executive or 7| do these questions on operations, ownership, and
8| other than being principal shareholder in the 8| management of the Heydary law firms have to do
9| company, no. 9| with the Octagon Law Group?
10 Q. Do you have any 10 Q. Your lawyer is here. Is
11| management or supervisory roles with Heydary Green |11|your lawyer sitting next to you to your left?
12| PC? 12 A. Right.
13 A. No. 13 Q. Is he able to make
14 Q. Are you employed with 14| objections if he would like to? Do you know?
15| Heydary Elliott PC? 15| Maybe that is a question you don't know as a
16 A. lam. 16| witness.
17 Q. What is the nature of 17 MR. KALANDA: | will raise the
18| your employment with Heydary Elliott PC? 18| same objection that Mr. Heydary raised.
19 A. Identical to my role in 19 MS. CARMICHAEL: If you would
20| Heydary Hamilton PC, i.e., | am the managing 20| like to object to relevance, you can object, and
21| director. | perform some legal services for 21| he can go ahead and answer.
22| clients, and the duties would be very similar to 22 MR. KALANDA: Then we object
23| the ones | have in Heydary Hamilton. 23| on relevance.
24 Q. Are you employed with 24 MS. CARMICHAEL:
25| Heydary Samuel PC? 25 N ) 7 ‘he
Page 14 Page 16
1 A. lam not. 1 L - 1p?
2 Q. Do you perform any 2 . re.
3| services for Heydary Samuel PC? 3 . cts
4 A. Not to the best of my 4| - o _dary
5| knowledge. There might be the odd occasion. 5|”
6| Nothing that | can remember right now. 6 . . 3
7 Q. What is your role with 7 ' Ice.
8| Heydary Samuel PC? 8 ir
9 A. lam a principal 9 :d.
10| shareholder in that company. 10 R ) swer
11 Q. Are you employed with 11 ~ Jnot
12| Heydary Hayes PC? 12] ¢ S.
13 A. lam. 13 0
14 Q. What is your role with 14 “‘ean
15| Heydary Hayes PC? 15
16 A. | provide limited legal 16 10t
17| services. | have no executive role. 17 ition.
18 Q. What limited legal 18 1
19| services do you provide for Heydary Hayes PC? 19 . ; _to
20 A. Very limited advice to 20 n?
21| clients, whom | assist on technology law, but it 21 J.S.
22| is very limited. 22| o “as|
23 Q. Are each of the five 23|« ‘ork
24| Heydary law firms that we just discussed clients 24|
25| of Octagon Law Group? 25 N o - yer

ASAP Reporting Services



DEPOSITION OF JAVAD HEYDARY

November 7, 2013

Page 17 Page 19
1 . 1gs? 1 A. | said we would find out.
2 on 2| Maria V. Hardison.
3 . 3 Q. A few moments ago, before
4 . . yer 4| the break, you talked about the five different
5 . . sel -- 5| Heydary law firms?
6 jo. 6 A. Yes.
7 . .. - aw 7 . ‘ive
8 - - _ Bv? 8 L B ' - up
9 S. 9
10 R ’ 1e? 10 . re.
11 - e- 11 R . the
12 : n. 12 o . . -aw
13 ot 13 K
14 B 14 . _lo
15 R ) ) _r's 15 - 2ss
16 K 16| L wer.
17 lly, 17 10t
18| . /- My 18 . “jon.
19 . . “nthe 19 . = ~ not
20 ne. 20 - ‘tion
21 N . _to 21
22 ' Iyer. 22 am
23 . L rief 23|, - - asis.
24 1eed 24| 7 ‘on.
25 r 25 R . e
Page 18 Page 20
1 . . »to 1 ) - ) - 'not
2 ) fuse 2 ) --
3 vith 3| ¢ . L. o ot
4 will 4 stion.
5. . talk 5 ; 7 jou
6 ; ) » of 6 - ‘ce of
7 7 - ; vork
8 oL 8], - . ed
9| --- Recess taken at 10:38 a.m. 9| . ' ; ore
10| --- Upon resuming at 10:46 a.m. 10
11 MS. CARMICHAEL.: Let the 11 ) my
12| record reflect that the witness and his attorney 12 1g to
13| just came back into the room. 13 ) it the
14 Q. Were you able to speak 14| ¢ - S a - _  fact
15| with your U.S. lawyer? 517 o s Tl
16 A. lwas. 16 . the
17 Q. Can you read back the 17 o ial?
18] last question, please? 18 Lo
19 THE COURT REPORTER: The last 19 3 e -
20| question was, "Do you know your lawyer's name?" 20 R ey
21| But before that -- 21| jal?
22 MS. CARMICHAEL: | will do it. 22 S.
23 Q. Let me ask that question 23 . - up
24| again. Do you know your lawyer's hame, your U.S. 24 ; ' _Jary
25| lawyer's name for these proceedings? 25|° ?

ASAP Reporting Services



DEPOSITION OF JAVAD HEYDARY

November 7, 2013

Page 21 Page 23
1 Let me back up. Are each of 1| Hayes is a technology IP firm; Heydary Samuel is a
2| the five Heydary law firms clients of Octagon Law 2| real estate firm; and Heydary Green is a family
3| Group? 3| and estates firm.
4 MR. KALANDA: | believe that 4 Q. Is it fair to say that
5| was just answered. 5| the primary difference is the substantive practice
6 MS. CARMICHAEL: | am just 6| area of each of the firms?
7| clarifying. 7 A. That is correct.
8 . -ach 8 Q. Are you familiar with Red
9 and 9| Seal Notary?
10 ? 10 A. lam.
11 ' _oary 11 Q. What is Red Seal Notary?
12| - ap? 12 A. A notary public company.
13 . 'ould 13 Q. What services does Red
14, ~chl 14| Seal Notary perform?
15] ¢ © 7 ature 15 A. Notary public, commission
16| ¢ S 16| of oath services, authentications, legalizations.
17 R /e 17 Q. Whatis the full
18 L. ' . 2 any |18] corporate name for Red Seal Notary?
19 - ? 19 A. Red Seal Notary Inc.
20 S 20 Q. Where is Red Seal Notary
21 . J? 21| Inc. incorporated?
22 - n. 22 A. | believe Canada, a
23 on. 23| Canada corporation.
24 . - . art 24 Q. Do you have a role with
25 ’ “mark 25| Red Seal Notary Inc.?
Page 22 Page 24
1 1 A. lamthe CEO. My roleis
2 - _in 2| nominal, apart from the title CEO. | am not
3 ) . aswer 3| involved in the daily operations of the company.
4 ' ' L ~ this 4 Q. Are you a shareholder?
5|C a . ' the 5 A. That is confidential
6 - for 6| information.
7 ), we 7 MR. KALANDA: ltis also
8 . . . . pay 8| irrelevant.
9| 1tto 9 MS. CARMICHAEL:
10 t 10 Q. Isthat part of the
11 b 11| public records in Canada?
12 .nk 12 A. ltisnot, but | can
13 13| state that the company has over 10 shareholders.
14 3 14| Not at liberty to discuss the identity of those
15 R s of 15| individuals.
16 - p? 16 Q. Is it your testimony that
17 ' - al 17| you have no day-to-day role with Red Seal Notary
18| 18| Inc.?
19 Q. What is the difference 19 A. Not an operational daily
20| between each of the Heydary law firms, type of 20| basis, no.
21| practice, high level? 21 R . c.a
22 A. The practices are marked 22 - p?
23| on their web site. If you would like me to repeat 23 i
24| them, Heydary Elliott is a litigation firm; 24 . - up
25| Heydary Hamilton is a business law firm; Heydary 25|° 1c.?

ASAP Reporting Services



DEPOSITION OF JAVAD HEYDARY

November 7, 2013

Page 25 Page 27

1 e 1| services?

A ns as 2 A. Yes.

3| - ns. 3 Q. Does it provide marketing

4 S at, 4| services?

5], 5 A. Right.

6 Q. What services does 6 . i . her

7| Octagon Law Group Inc. provide for Red Seal 7| - - sto

8| Notary? 8 L. y

9 A. Back office services, 9 ~3ss

10| overall HR, admin, IT, marketing. 10 . - B _ A,
11 Q. Anything else? 11 - - Jice.

12 A. Not to the best of my 12 . ' ' an,

13| knowledge. 13 - 2?

14 . oes 14 o ion.

15 - " eal 15 . _ for

16 ) 16(¢ ' ., ons
17 e 17| o B C?

18 . . "HR 18 s.

19 5 19 N o the
20 N . . Jto 20 . c?
21|k ' ' ting 21 S.
22|« 3? 22 N . the
23 he 23|« o 2C?
24| ( . ; - ose 24 3.
25 nit 25 R ) the

Page 26 Page 28

1 . _ the 1 .. . 2c?

2| ( ; . al. 2 3.

3 . . Jto 3 . . _to

4| o ' ' ' ' . Jided 4 - - han
5. _ i o " Seal 5 . T,

6 ; 6 - - Heing
7 1\ 7. ) . L _ alls
8 - . _ eir 8¢ ' re?

9 ' ~erof 9 - g,

10|° " ‘ment 10| 1 of

11 ¢ ) ) you 11 . ~of

12 nt. 12 ; ts.

13 Q. What services does 13 . in

14| Octagon Law Group Inc. provide to Heydary Elliott 14 - ' ants.

15| PC? 15 © 7 ature
16 A. It would be similar to 16 - gon
17| those listed for Red Seal, and it would have the 17|

18| same answer for all the Heydary law firms. 18 Q. Can you say that last

19 Q. Does Octagon Law Group 19| part again or read it back? The trade secret

20| Inc. provide HR services to Heydary Elliott? 20| nature?

21 A. Yes. 21| --- (Readback provided)

22 Q. Does it provide 22 MS. CARMICHAEL:

23| administrative services? 23 Q. By Octagon, you mean

24 A. Yes. 24| Octagon Law Group Inc.?

25 Q. Doesiit provide IT 25 A. ldo.

ASAP Reporting Services



DEPOSITION OF JAVAD HEYDARY

November 7, 2013

Page 29 Page 31
1 R ) nat 1| publication that is put out by Heydary Hayes?
2 ) - sits 2 A. |believeitis, yes.
3 ~ntial 3 Q. Do you know what entity
4| ment? 4| owns the copyright to publications put out by
5 " hat. 5| Lawsof.com?
6 ) ' “our 6 A. No, | am not sure. |
7| - - rst 7| would assume it is Heydary Hayes. | am not sure.
8| ( . , S0 a 8 . . roup
9| 3 ~ofa 9 yer
10|° . ny. 10 on.
11 3 ew 11 the
12 . f its 12|° . - Lt
13| .our 13 ; ont.
14 - . ~stin 14 Q. Are you familiar with
15|° ’ " ting 15| Octagon Law Group Inc.'s web site?
16 . ade 16 A. Yes.
17 17 Q. You have reviewed that
18 . - ose 18| web site before? Are you aware that the Octagon
19| ? 19| Law Group Inc. web site lists some clients, and
20 e 20| one of those clients is Lawsof.com?
21 Cat. 21 A. |take your word. Have |
22 ) 22| seen it myself?
23 . ' the 23 Q. Il am asking if you are
24 0. 24| aware of that.
25 5. 25 A. | haven't reviewed that
Page 30 Page 32
1 Q. Whatis Lawsof.com? Have 1| page. Thatis why my answer to you was that it
2| you heard of that company before? 2| could be a client.
3 A. Itis not a company. It 3 Q. Would you consider the
4| is a publication. 4| Octagon Law Group Inc. web site part of Octagon
5 Q. Whatis that? 5| Law Group Inc.'s marketing initiatives?
6 A. ltis an electronic 6 A. |would guess so.
7| publication covering technology and IP law. 7 Q. lam going to ask you
8 Q. Isthere a company that 8| some questions today about the Octagon Law Group
9| owns Lawsof.com? 9| Inc. web site. | will give you a copy of the
10 A. Not to the best of my 10| pages. | think it is important that under the
11| knowledge. | am not involved with that 11| deposition notice, Exhibit 1, paragraph 11, we are
12| publication at this moment. 12| going to ask questions about that web site and the
13 Q. Do you know anyone who is 13| marketing initiatives.
14| involved in that publication? 14 | think it is important that
15 A. The managing editor, | 15| you have reviewed that. If you would like to take
16| believe, is Mark Hayes. 16| a five-minute break and review the web site, we
17 Q. Yousay he is the 17| can come back and start with some of those
18| managing publisher? 18| questions.
19 A. Editor. 19 A. Thatis fine. You can go
20 Q. Managing editor. | 20| ahead. | probably can pick up the web site on my
21| apologize. 21| phone.
22 Do you know who or what entity 22 Q. We are not putting the
23| employs Mark Hayes? 23| web site in front of you. If you want to take a
24 A. Heydary Hayes. 24| few minutes and look at it --
25 Q. Is Lawsof.com a 25 A. If you want to put a copy

ASAP Reporting Services



DEPOSITION OF JAVAD HEYDARY

November 7, 2013

Page 33 Page 35
1| of the page to me when you ask the question, | can 1 R - up
2| confirm it or deny. 2 n?
3 Q. We will go ahead and mark 3 --
4| this as Exhibit 2. 4 g
5 EXHIBIT NO. 2: 5 B
6 Petitioner's Response to 6 3
7 Registrant's First Set of 7 . Jes
8 Document Requests. 8 - a tto
9 MS. CARMICHAEL.: 9 p
10 Q. | have handed you a copy 10 5 --
11| of Exhibit 2. This document is entitled 11 M.
12| Petitioner's Response to Registrant's First Set of 12 o | and
13| Document Requests. Is that correct? 13 ' 1.
14 A. Yes. 14
15 Q. Are you familiar with 15 N ; " nts
16| this document? 16 - does
17 A. Yes. 17 - da?
18 Q. Have you seen it before? 18 - as
19 A. | believe so. 19 ) P lbe
20 Q. Did you participate in 20 ) " ntial
21| preparing the responses to this document request? 21|
22 A. | must have. 22 R ; el
23 Q. Ifyou look at the end, 23 - ts?
24| the last five pages of the exhibit, they are pages 24 - se,
25| from Octagon Law Group Inc.'s web site. Is that 257 - oo
Page 34 Page 36
1| correct? 1 - - huld
2 A. Notin my copy. 2| . ' ; tive
3 MR. KALANDA: | have here 3 L . ‘e of
4| Petitioner's Response to Registrant's First Set of 4 sial,
5| Interrogatories. 5 - h As.
6 MS. CARMICHAEL: Did I give 6 . - up
7| you the wrong one? Sorry. We might have marked 7 ; es?
8| the wrong one. Let's substitute this for 8 ny
9| Exhibit 2. | have given you the newly marked 9| -
10| Exhibit 2. 10 R . - aw
11 Can | see that for one moment? 11 - ited
12| | only have one copy of this. | will do it the 12 ?
13| way we did it before. Can we just pause for a 13 n.
14| moment? 14 i
15| --- (Off-record discussion) 15 Q. Where is Octagon Law
16 MS. CARMICHAEL: 16| Group Inc. incorporated?
17 Q. Now we are looking at the 17 A. ltis a Canada
18] last five pages of Exhibit 2. That was copies of 18] corporation, | believe.
19| the Octagon Law Group web site? 19 Q. lIsita public
20 A. They seem to be, yes. 20| corporation or a private corporation?
21 .. ' xry 21 A. ltis a private
22| - the 22| corporation.
23 - ' asa 23 Q. Are you a shareholder of
24 24| Octagon Law Group Inc.?
25 S. 25 A. lam not.

ASAP Reporting Services
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Page 37 Page 39

1 R . are 1 - e?

2 - 3.? 2 ; . A

3 m 3 o ato
4| ' n. 4 ; nat |

5 R S or 5 leave
6| ? 6

7 nat. 7 . - Jou

8 . . ~als 8 . ) yand
9 - nc.? 9 _ do.

10 hat. 10 - ver

11 R ) o inot 11 . on.
12 . ) gto 12 ) hose
13 1? 13| ) Jon.

14 g, 14 R . Jse

15| 15 . o ) es or
16 3 16 . - ) " rthe
17 R . e 17 i

18 L. ' - - _aw 18 any

19 > 19 - se
20 ; ot. 20 - 'its
21 N ! ; of 21 l.
22 _ 2 22 R . ey
23 z 23 . . Law
24| ¢ our 24 n?
25 ond 25 ; is

Page 38 Page 40

1 . . hat, 1], . yes.

2 , s. | 2 - site
3 NO 3 . . "be

4 o Ne 4

5 . . “if 5 Q. Who is Jenny Chai?

6 'S. 6 A. Jenny Chaiis a

7 . ) o does 7| director-officer of Octagon. She is currently on

8 - /e? 8| maternity leave.

9 -1 9 Q. That might be

10 n. 10| confidential information. Just kidding.

11 . _to 11 A. Actually, itis not.

12 , ) 5 the 12 Q. Whatis her role at

13 . ? 13| Octagon Law Group Inc.?

14 S 14 A. She s, | believe,

15 R . . z2es 15| director of operations. That is why maternity

16| ¢ - /e? 16| leave is not confidential, because | will need to

17 , an 17| disclose to you that she is on mat leave now.

18 n. 18 . ' ' ~ her

19 R ey 19(, s?
20 ) ? 20 " of
21 hat, 21| | ) , . 1be
22 o . _such 221 ¢ ' R rall
23 . “al. 231 -3
24 . L d 24 . . ein
25| ; L d on 25 - - -, Inc.

ASAP Reporting Services
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Page 41 Page 43
1| renders to its clients? 1 Q. Thank you. Does Jeffrey
2 A. Not a primary role. 2| Landmann participate in the marketing services
3| Might be an ancillary role. Not to the best of my 3| rendered by Octagon Law Group Inc. to its clients?
4| knowledge. 4 A. ltis not one of his
5 Q. Who is Michelle Jackson? 5| primary responsibilities, to the best of my
6 A. Ms. Jackson is the head 6| knowledge.
7| of HR for Octagon. 7 Q. ltis a secondary
8 Q. Does she have any role in 8| responsibility?
9| the marketing services Octagon Law Group Inc. 9 A. ldon't know the answer
10| renders to any of its clients? 10| to that. | know it is not primary.
11 A. To the best of my 11 R ' ey
12| knowledge, maybe ancillary. 12 o - oup
13 Q. Who is Jeffrey Landmann? 13|
14 A. He is a member of the 14 ade
15| Octagon management team. He might be the head of |15| o Tat |
16| Heydary VP or head of litigation. | can't exactly 16 . g.
17| recall, but you can rely on the posting on the web 17 R _to
18] site. That would be accurate. 18] ¢ p
19 Q. Ifthere is one? 19 3.
20 A. If there is one. 20 Q. Who is Nirmala Singh?
21 Q. You said he might be head 21| Forgive me if | mispronounced that.
22| of litigation for Octagon Law Group. Is that 22 A. She is an executive
23| correct? 23| overseeing, | believe, client -- corporate
24 A. Idon't recall what his 24| development and general consulting services. | do
25| role is. If it is something that could be made 25| believe she is currently covering for Ms. Chai on
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1| public, it would be posted on the web site. | 1| her mat leave.
2| don't know his official title. That is what | am 2 Q. Pardon me?
3| trying to get at. 3 A. I believe she is also
4 Q. Is there a litigation 4| playing the role of covering for Ms. Chai in light
5| group within Octagon Law Group Inc.? 5| of the fact that she is on mat leave.
6 A. [think generally, 6 . - ate
7| without getting into the details, | think that is 7 ?
8| services that are provided to litigation firms, 8 he
9| not the company's own litigation. 9 . - 3S.
10 Q. Does Jeffrey Landmann 10 N ©2ss
11| participate in rendering marketing services -- | 11 ny?
12| am going to ask you to move the PDAs and things 12 ra
13| away. We shouldn't be looking at computers and 13 nore
14| things during the deposition. Thank you. Not 14\ 7 - . oany
15| you, but the witness. 15 _ i i \gic
16 Does Jeffrey Landmann 16 - ps.
17| participate at all in the marketing services 17 . . up
18| rendered by Octagon Law Group Inc. to its clients? 18 - Loty
19 A. Before | answer, | would 19| .8?
20| like the record to show that neither myself nor my 20 hat
21| counsel was reading any electronic devices. | had 21| Tl
22| my own in front beside me, because examining 22 . her
23| counsel asked me to review the web site. At her 231 ?
24| request, it has been put aside. Your question, 24 wer.
25| counsel, again? 25 N ; gic
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1. What I can
confirm, if that is relevant to your client, none
of them are in a competing business to that of
your client.

Q. That is your opinion, and
| didn't ask that question, so | am going to move
to strike that last sentence.
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Q. | appreciate that that is
an example. How would Octagon Law Group Inc.
define entities that provide legal services?

A. It would be entities
whose primary function was either catering to the
legal profession or providing legal services to
the public.

Q. Can you read that back
for me?
--- (Readback provided)

MS. CARMICHAEL:

Q. When you say "providing
legal services to the public,” as part of entities
that provide legal services, meaning non-law firm
services?

A. It would include law
firms and otherwise. Just to be clear, | gave you
two main groups. One are entities that can be
service providers to the legal industry, such as
an accounting firm that focuses on the legal
industry, a company that publishes legal forms.

The second heading would be
entities that provide legal services to the
public, which includes law firms, but, again, is
more than law firms, and again, the best example

Page 46

Does Octagon Law Group Inc.
have clients other than law firms?

A. Other than the notary
public, I can confirm Octagon does not have
clients other than entities that provide legal
services, whether they are a full-fledged law firm
or a company such as Red Seal Notary, but at this
moment, all of Octagon's clients are entities that
provide some sort of service directed at the legal
profession.

Q. Would you agree that law
firms can be different than entities that provide
legal services?

A. Yes, | would agree.

Q. How do you define a law

© 00 N O O b~ WN PR

e e T e e e
o 00~ W N B O

firm?

=
~

A. |would say a law firm
would constitute -- let me put it this way. A law
firm would be an entity, membership in which would
be limited to lawyers, qualified lawyers.

Q. How would Octagon Law
Group Inc. define entities that provide legal
services?

N N N NN P
A W N PFEP O O ®©

A. A good example would be
Red Seal Notary.

N
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would be Red Seal Notary.
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Q. Would a potential client
for Octagon Law Group Inc. include service
providers that provide services to legal entities
but it is not a primary part of their business?
A. Notreally, no, not to
the best of my knowledge.
Q. Octagon Law Group Inc.

would turn away that business if it was offered to
it?
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1| contractor. 1| plans and materials for products or services
2 It depends how you define it, 2| bearing your Octagon marks as defined.
3| if you mean employee versus contractor, whether 3 Have there been any efforts on
4| you mean primary. | can confirm that Octagon has 4| behalf of Octagon Law Group Inc. with respect to
5| people who assist with marketing. 5| developing business in the United States?
6 R - roup 6 A. Not at this point. Other
7 ‘'om 7| than the online web site we have, we have made no
8], L . . ac.? 8| effort to market services in the U.S.
9 A. Yes. 9 Q. Do you consider the web
10 N y? 10| site to be an effort to market services in the
11 S nat. 11| United States?
12 n 12 A. No, because we would not
13 . . ' - sdo 13| take a client from the U.S., just the fact it is
14 ) gon 14| online. At this point, we have not accepted nor
15 ? 15| solicited any clients in the U.S.
16 xral 16 Q. Do employees or
17| . swer 17| independent contractors who are involved in the
18 a ial. 18| marketing efforts on behalf of Octagon Law Group
19 Q. Have any of the 19| attend trade shows or conferences?
20| independent contractors or employees for Octagon 20 A. |l don't know the answer
21| Law Group looked for business opportunities in the 21| to that question.
22| United States? 22 Q. They might but you don't
23 A. Not to the best of my 23| know?
24| knowledge. 24 A. ldon't know.
25 Q. Do you know the answer to 25 Q. What do you know about
Page 58 Page 60
1| that question? 1| Octagon Law Group --
2 A. As | said, not to the 2 A. | can confirm they would
3| best of my knowledge. 3| not be doing any of those activities at a request
4 Q. Who would know the answer 4| from Octagon. | want to be very clear. If you
5| to that question? 5| are asking me what they do in their private time,
6 A. Probably myself, but you 6| | can't answer.
7| are asking a question that nobody in the 7 Q. | am not asking about
8| organization might know the answer to, because if 8| their private time. | am asking about --
9| the person in question didn't disclose it to us, 9 A. On behalf of Octagon?
10| then we wouldn't know, but it doesn't mean no such 10 Q. -- on behalf of Octagon
11| person exists. | am telling you, based on the 11| Law Group Inc.?
12| information we have, no. 12 A. Absolutely not.
13 Q. Ifltalk to any of the 13 Q. None of them have ever
14| independent contractors or employees who render 14| attended a trade show or conference?
15| marketing services for Octagon Law Group Inc., 15 A. Not on behalf of Octagon.
16| would they be able to answer whether or not they 16 Q. What do persons involved
17| have solicited business opportunities or responded 17| in the marketing efforts of Octagon Law Group Inc.
18] to business opportunity inquiries emanating from 18| do? How do they market Octagon Law Group Inc.?
19| the United States or in the United States? 19 A. Primarily targeting law
20 A. | cannot answer that. 20| firms, legal entities in Canada, with a more
21 Q. You don't know? 21| narrow focus in Ontario.
22 A. ldon't know. 22 The thrust of most of
23 Q. Looking back at 23| Octagon's marketing activity has been in
24| Exhibit 1, question 11 again talks about the 24| publications that target law firms and lawyers,
25| marketing, advertising or distribution efforts, 25| such as the Ontario Reports. Thatis a
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1| publication every lawyer receives in Ontario. Law 1| are the publications in Ontario Reports and Law
2| Times, another publication targeting lawyers, and 2| Times, attending networking events, sponsoring
3| so forth. 3| events, and following up on referrals. Is that
4 Q. What publications has 4| correct?
5| Octagon Law Group Inc. made in any or either of 5 A. Best of my knowledge,
6| these publications? 6| yes.
7 A. They published ads, 7 Q. When does Octagon Law
8| full-page ads, in Ontario Reports and other 8| Group Inc. plan to start doing business in the
9| sizable ads in Law Times. 9| United States?
10 Q. Anything else? 10 A. As a preliminary issue,
11 A. | am sure there are, but 11| the trademark issue would have to be resolved, so
12| the general thrust of it would be any publications 12| once that is dealt with, we would start looking at
13] targeting the legal profession. There might be 13| the operations in the U.S.
14| others. Those two are the biggest campaigns they 14 Q. What steps, if any, has
15| have done. 15| Octagon Law Group Inc. taken toward beginning to
16 Those two campaigns | referred 16| commence business in the United States?
17| to are the major campaigns they undertook, and 17 A. None, other than apply
18| there might be other ones. | am sure there are, 18| for our trademarks.
19| but they would be of the same nature. By the same 19 Q. What is the business plan
20| nature, | mean publications where the target 20| of Octagon Law Group Inc. with respect to starting
21| audience is law firms or lawyers. 21| business in the United States?
22 Q. Is Octagon Law Group Inc. 22 A. Other than stating it
23| trying to grow its business in Canada? 23| would be similar to their business in Canada, the
24 A. Yes. 24| same target market. There is nothing | can add to
25 Q. What else does Octagon 25| jt.
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1| Law Group do to grow its business in Canada? 1 A business plan identical to
2 A. Other than marketing? 2| the one in Canada targeting law firms, entities
3 Q. Yes, other than the 3| providing legal services, and so forth.
4| publications or advertisements placed in Ontario 4 To be very clear, there is
5| Reports or Law Times? 5| nothing that Octagon would do in the U.S. when it
6 A. General networking 6| came to its operations that would be different
7| events, sponsoring events. A good example would 7| from Canada.
8| be, | believe, the Ontario Bar Association has an 8 Q. Would that include
9| upcoming conference on diversity in the legal 9| rendering marketing services to law firms and
10| profession. Octagon is a sponsor. That would be 10| entities that provide legal services in the United
11| another example. 11| States?
12 Q. What else? 12 A. Yes.
13 A. Nothing else comes to 13 . . e
14| mind. 141 ¢ - - 257
15 Q. Do they make cold calls 15 hat.
16| to other law firms or entities involved in 16 R o - lise
17| providing legal services? 7 - 3?
18 A. No. 18 hat.
19 Q. Do you receive referrals 19 . . - ing
20| for law firms or entities providing legal 20 ?
21| services? 21 . _  ith
22 A. Do we receive referrals 22 ' . ' , uld
23| from law firms, yes. 23 . - L swer
24 Q. The only marketing 24| _ o ! ' - ' > will
25| initiatives or efforts made by Octagon Law Group 25(¢ ) " nal
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1 1 A. Not to the best of my
2 Q. Has anyone who is 2| knowledge, but if a lawyer was visiting here, must
3| employed with Octagon Law Group Inc. and/or who 3| have got an Octagon card.
4| performs services on behalf of Octagon Law Group 4 | can confirm Octagon has
5| Inc. had any discussions with any law firm or 5| never given out a business card or marketed in any
6| entity that renders legal services in the United 6| fashion for the purpose of gaining clients in the
7| States? 7| U.S.
8 A. For what purpose? 8 | just want to be careful and
9 Q. For the purpose of 9| truthful in my statement. Somebody might have got
10| exploring business opportunities on behalf of 10| a business card from us. | gave you a business
11| Octagon Law Group Inc. in the United States? 11| card today.
12 A. Not to the best of my 12 Q. Thatis true. How was
13| knowledge. 13| the Octagon trademark or service mark selected?
14 Q. Has anyone at Octagon Law 14 A. Along process which
15| Group Inc. or on its behalf started to study the 15| started looking at different phases and shapes.
16| U.S. market with respect to business services it 16| The primary choice was to use the word "octagon”
17| might render in the United States? 17| along with the number 8, the colour red, and an
18 A. Notin detail. In 18| octagon shape.
19| general terms, yes, but not in a very detailed 19 . . /ho
20| fashion. 20 " at?
21 Q. Has anyone at Octagon Law 21 L 2w
22| Group Inc. or on its behalf visited the United 22 - ' _ oor
23| States with respect to future services in the 23 , ople
24| United States? 24 .. D
25 A. Not to the best of my 25 N side
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1| knowledge. 1 ?
2 Q. Do persons affiliated 2 nat.
3| with Octagon Law Group Inc. have business cards? 3 1.
4 A. Yes. 4 . ! - 'ng
5 Q. Have any business cards 5 ) . m?
6| of Octagon Law Group Inc. been distributed into or 6 ) a
7| to anyone in the United States? 7 = ).
8 A. Not to the best of my 8 Q. There were three
9| knowledge. 9| components that you just mentioned. Is that
10 Q. Have they been 10| correct?
11| distributed to anyone in Canada -- 11 A. Yes, the word "octagon,"
12 A. Yes. 12| the design element. Our primary interest was in
13 Q. --with businesses in the 13| the number 8, which we decided to forgo. We
14| United States? 14| ended up going with the zen mark. The colour was
15 A. Canada, yes. U.S., no. 15| red for us, and that relates to -- we have a very
16| If your question is, "Have business cards been 16| well-known brand in Canada, Red Seal Notary, so
17| distributed or given out to individuals in 17| the colour was important to us.
18| Canada," the answer is yes. The same question 18 Q. Why is the colour red
19| relating to the U.S., no. 19| important to Octagon Law Group Inc.?
20 Q. My question is: Has 20 A. Apart from the general
21| there been any distribution of Octagon Law Group 21| attraction of the mark, it is also a mark we have
22| Inc. business cards where the distribution 22| used for a number of years, eight to 10 years, in
23| occurred in Canada but it was made to law firms or 23| Red Seal Notary.
24| entities that render legal services in the United 24 Q. When you say "the mark,"
25| States? 25| are you referring to the colour red?
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1| compliance with the nature of services, yes. 1| used in all of our publications, | am 100 percent
2| Beyond that, no. 2| sure.

3 Q. One way Octagon plans to 3 Q. Which one is used in 100
4| use these marks is to possibly give clients the 4| percent?
5| right to use them under a license from Octagon Law 5 A. |am sure Octagon Law
6| Group Inc.? 6| Group is used. | am confident of that. The use
7 A. Yes. 7| of just the word "octagon," if it is used, it is
8 Q. Does Octagon Law Group 8| usually used within the phrase Organized by
9| Inc. plan to use the marks directly themselves or 9| Octagon or Managed by Octagon.
10| only via license as just described? 10 Q. Butit may not be used
11 A. No, use it themselves, 11| alone. lIs that your testimony?
12| and that would be the primary use. The license 12 A. |am not aware of
13| aspect would be a secondary use. 13| situations where we have used it, because the
14 Q. The license aspect is use 14| context is very important to us. We wouldn't use
15| by the clients. Is that correct? 15| it in an abstract context. Our business is
16 A. Yes. 16| providing back office services to law firms,
17 Q. How does Octagon Law 17| services to law firms, so the context would have
18| Group Inc. plan to use these marks? 18| to make that very clear.
19 A. A host of marketing 19 Q. How does Octagon Law
20| probably would be the primary focus. 20| Group Inc. define what you keep referring to as
21| Identification purposes, branding, general 21| back office services?
22| marketing/branding | would say. 22 A. Services where your
23 Q. What circumstances would 23| clients are law firms, lawyers, entities providing
24| dictate which of these marks Octagon Law Group 24| legal services.
25| intends to use? 25 Q. What are back office
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1 A. Depending. It could be, 1| services?
2|ifitis of a general nature, a more general mark 2 A. Any service other than
3| would be used, such as Octagon Law Group. If it 3| provision of legal services. Octagon does not
4| is more specific, let's say Octagon is providing 4| practice law. Anything related to the legal
5| tax planning for law firms, which is a very niche 5| profession other than practicing law.
6| area, Octagon Tax might be used. Again, the 6 Q. Does Octagon Law Group
7| target clients will be always lawyers and law 7 . ' - - oits
8| firms, and it is providing legal services. 8 2
9 Q. Are any of the Octagon 9 jal

10| marks listed here used in Canada? 10|° Al to
11 A. They are. Octagon Law 11 ity.

12| Group is for sure. Organized by Octagon is. 12 R - up

13| Octagon Law is. Octagon might be probably. | am 13 . - any
14| not 100 percent sure. To the best of my 14 ' “any
15| knowledge, | am not sure whether we have used 15 - s?

16| other marks, Octagon Law Firms, Octagon Accounting |16 ., on

17| or Octagon Tax, but the other ones | have set out 17 ; 5

18] for you, | am pretty confident they have been 18 . - we

19| used. 19| ' _ Jto

20 Q. Where is Octagon used in 200« Hasis
21| Canada by Octagon Law Group Inc.? 21 our

22 A. Where? Probably in our 22| ) not

23| advertising. |1 am trying to think and distinguish 23 . move
24| between the use of the two phrases, Octagon versus 24| - n, et

25| Octagon Law Group. The fact that one of them is 25 1
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1 ~ the 1 Q. | believe you said there
2 oL _ 'ngle 2| were several people involved in selection of the
3 it into 3| Octagon mark by Octagon Law Group Inc. Is that
4 - /ing. 4| correct?
5 A. For the record, we 5 A. Yes, people participated,
6| reserve our right to seek damages from you for 6| yes.
7| extending the period of this examination with 7 Q. You were one of those
8| irrelevant questions. We don't need to have that 8| people?
9| debate now. We will have that debate at a future 9 A. lwas.
10| date. 10 Q. And who else?
11 Q. Yes, we will. | promise. 11 A. Internal people. Some
12| | really hope that you did take the chance to talk 12| companies we hired as contractors.
13| to your U.S. lawyer about what the law is on that. 13 Q. Did you or anyone on
14| ] can promise you that it is very, very clear. 14| pehalf of Octagon Law Group Inc. review Octagon
15 A. | will take -- 15| Worldwide Holdings BV's or its related entities'
16 Q. | am assuming you chose 16| use of Octagon and the way it is used in the
17| not to have your U.S. lawyer here today, not to 17| United States?
18| mention that you are a member of the New York 18 A. Let me make sure | have
19| State bar, so you might have some idea of that. 19| the question. Did we review the business? Is
20 A. You are not examining me 20| that what the question is? The business activity?
21| as a member of the New York bar. | made it very 21 Q. Yes.
22| clear to you that | don't practice New York bar. 22 A. Yes, we did.
23 As to questions to our 23 Q. Perior to filing the
24| relationship with our lawyer, | would assume that 24| trademark applications in the United States for
25| would be privileged, but you can correct me if | 25| the various Octagon marks, you were aware of
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1| am wrong. 1| Octagon Worldwide Holdings BV's or its related
2 Q. | think you touched on 2| entities' use. Is that correct?
3| this a little bit earlier today. Prior to filing 3 A. We were aware that
4| the Octagon marks or applications for the Octagon 4| Octagon -- | call them Entertainment; | can refer
5| marks in the United States, did Octagon Law Group 5| to them as your client -- was using the mark for
6| Inc. conduct an investigation as to whether the 6| the purpose of management of athletes,
7| mark was available for use or registration? 7| entertainers, and that was what the web site said.
8 A. Yes. Would you like me 8| That use we knew about.
9| to elaborate on what was done? 9 Beyond that, | don't recall
10 Q. My next question is: 10| any other knowledge on our part of other business
11| What did you do as part of that investigation? 11| activities they were doing.
12| When | say you, the company. 12 Q. My question goes to the
13 A. Irealize. Search of 13| timing of your knowledge and awareness. Was
14| trademark, U.S. and Canadian trademark database. 14| Octagon Law Group Inc. aware of this information
15| An extensive online search on Google. We did not 15| before it filed its trademark applications in the
16| do, to the best of my knowledge, any formal 16| United States?
17| searches that you might do through search 17 A. Yes, aslong as we are
18| companies. | don't think we did. 18] clear what we mean by "aware of this." By "this,"
19 Q. Were you aware of the 19| I am referring to the use of your client of the
20| Respondent's use of the Octagon mark in the United 20| mark in providing those services | outlined:
21| States? 21| Management of athletes, entertainers.
22 A. | will refer to them as 22 Q. What did you do to learn
23| Octagon Entertainment. Yes, we were. | will 23| information about our client, the Respondent in
24| refer to us as Octagon Law so that we don't 24| this case?
25| confuse the two phrases. Yes, we were. 25 A. We reviewed your web
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1 Q. What business services 1| advertising.
2| are rendered independent of back office services 2 Q. Do you assist in the
3| as you have defined them? 3| design of web sites for your clients?
4 A. | believe my definition 4 A. Clients, yes.
5| was very comprehensive. Just to repeat it, it 5 Q. Do you assist your
6| would be any business required by a law firm other 6| clients in finding other professional services,
7| than providing legal services. 7| entities such as accountants, IT support, other
8 Octagon does not practice law 8| types of professional services?
9| or provide legal services, but any other needs of 9 A. You mean actas a
10| a law firm or entity providing legal services 10| referral entity to third parties?
11| would be covered by our understanding of what we 11 Q. Yes, | think thatis a
12| offer. 12| fair statement.
13 Q. Business services as 13 A. Yes.
14| referenced on this particular page of Exhibit 2 is 14 Q. What do you -- again, as
15| part of the definition you gave of back office 15| Octagon Law Group Inc. -- perceive to be the
16| services earlier today? 16| importance of marketing and branding initiatives?
17 A. Yes, as the page says. 17 A. For ourselves or for our
18| Business needs of a law firm would include back 18] clients?
19| office. 19 Q. For your clients.
20 Q. Here it says law firms, 20 A. lam not clear on the
21| but am | correct in understanding, based upon your 21| question.
22| testimony today, that Octagon Law Group provides 22 Q. What does Octagon Law
23| services to other than just law firms? 23| Group Inc. believe to be the importance of
24 A. Technically, yes. 24| marketing and branding initiatives for its
25| Entities providing legal services, yes, that is 25| clients, to be performed by its clients?
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1| correct. 1 A. Itis an important aspect
2 Q. Continuing on, it says 2| of any business entity, and that is a general
3| that by focusing on the business needs of law 3| statement, but what we feel is law firms or
4| firms and, presumably, entities providing legal 4| companies providing legal services have unique
5| services, as you have testified, what business 5| needs. They are highly regulated. They are
6| needs would that include? 6| unlike other companies in other industries.
7 A. Everything other than 7 Due to the regulatory
8| practicing law. 8| environment and other aspects of the whole
9 Q. That would include 9| industry, they require highly specialized services
10| marketing and branding initiatives? 10| when it comes to marketing, and that is where we
11 A. For law firms, yes. 11| saw the niche, and hence, our business activity in
12 Q. What type of marketing 12| that area.
13| and branding services does Octagon Law Group Inc. 13 Q. Turning to the fourth
14| provide to its clients? 14| from the last page of Exhibit 2, it is the "about
15 A. It would be any kind 15| us" page from the Octagon Law Group Inc. web site.
16| required, as long as they were within the 16| Is that correct?
17| definition of the clients we service, i.e., law 17 A. Yes.
18] firms or entities that provide legal services. 18 . . . up
19 Q. Like what? What are 19| P - 2gal,
20| examples of the types -- 20| ¢ T .. . 7 ad
21 A. Anything. You can 21 ' ' ! ders?
22| assume -- 22 that
23 Q. For Amy's sake, again -- 23 ., the
24 A. Consulting, designing 24 . ' . _ain,
25| campaigns, assisting in online advertising, print 25 al.
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1 R _ . in 1 A. Yes.
2 ) - nade 2 Q. Do you view marketing to
3 oL ~als 3| be different from advertising when we are talking
4| L . - on 4| about Octagon Law Group's marketing and
5 - ness 5| advertising consulting services?
6 - 2am? 6 A. Do | consider marketing
7 /ea 7| to be different from -- my understanding is that
8| . The 8| there are two aspects to marketing. One is
9 tial. 9| advertising, and one is branding. That is my
10 R _ ~oup 10| understanding, but I am not an expert.
11 - its 11 R . B ‘ing
12 ? 12« - leto
13 an 13|° i
14 al. 14 Jed
15 R ) tion 15| ; - " es.
16 . d? 16 . . -
17 and 17 ) .. ed,
18| 18] ¢ . . ' "ng
19 Q. Do you consider marketing 19| _ 5.
20| services to be back office services? 20 N ples
21 A. It could be. Depends how 21
22| you define back office. In my mind, back office 22 .. 0
23| services for law firms, and | can only express an 23| ( . P - - tial.
24| opinion for law firms, includes all business 24 _ - . _  _an
25| functions. 25
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1 Q. Can you express opinions 1 R - e?
2| with respect to entities providing services to the 2 ) ; ake
3| legal industry? You don't just do work for law 3 ial
4| firms. You also do work for -- 4|
5 A. Right. The qualification 5 R . ith
6| always is that our clients are either law firms or 6 2s8?
7| entities providing legal services. We can always 7 n.
8| go on that assumption. 8
9 Q. It says that Octagon also 9 Q. With respect to
10| provides management consulting. Do you provide 10| Exhibit 2, did you participate in gathering

NN N NNNRRRRRR R R R
ga » W NP O O© 0N O O b W N P

management consulting to all of your clients or
just law firms?

A. Law firms and entities
providing legal services. No other companies, so
it is limited to law firms and entities providing
legal services.

Q. What types of issues do
you consult with management about?

A. Everything that would
fall under management issues.

Q. The third from the back
page is the services page of the web site. At the
bottom, it says, "Our services include marketing
solutions." Is that the same as what we have been
talking about?

NN N NNNRRRRRR R R R
ga » W NP O O© 0N O O b W N P

together documents in response to Exhibit 2?
A. Gathering documents?
ent
he --
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Page 125 Page 127
1 s 1 MS. CARMICHAEL:
2| - ) - - the 2 Q. That is the question.
3, _  ese 3 A. You have my counsel's
4| _s. 4| answer, and my statement was to make sure the
5 e 5| record is clear on the issue.
6| - r? 6 Q. | think we are going to
7 ' ict. 7| take a break for a few minutes. We might be very
8 1 8| close to finishing.
9 R 2 of 9| --- Recess taken at 2:28 p.m.
10 ion 10| --- Upon resuming at 2:43 p.m.
11 o e to 11 MS. CARMICHAEL: | think we
12 act? 12| are finished, unless you have any
13 - Jou 13| cross-examination. About the deposition, we do
14 . 14| appreciate your time. | think it was really
15 R ly. 15| helpful for us to learn more about the business
16 e 16| and certainly nice to meet you.
17 s the 17 THE WITNESS: Likewise.
18 18 MS. CARMICHAEL: | wanted to
19 Q. Have there been any other 19| emphasize both to Rachel and Gabby and to you
20| disputes between Octagon Law Group Inc. and any 20| also, because | don't know if this case will
21| third party with respect to Octagon Law Group 21| settle or not, but --
22| Inc.'s use of the Octagon marks as we have defined 22 THE WITNESS: Are we on the
23| them today? 23| record?
24 A. Notinthe U.S. Outside 24 THE COURT REPORTER: We are.
25| the U.S., | couldn't comment on that. It would be 25 MS. CARMICHAEL: You can go
Page 126 Page 128
1| most likely covered by privilege. | can confirm 1| off the record.
2| there has been no dispute with any entity over our 2| --- Whereupon the proceedings adjourned
3| marks in the U.S., to the best of my knowledge. 3| at2:44 p.m.
4| If my counsel is aware of other ones, there might 4
5| have been something minor, but | don't know. Let 5
6| me consult with my counsel to make sure | have 6
7| given you an accurate answer. | can confirm there 7
8| was no opposition from anybody in the U.S. 8
9 R _ up 9
10 3 nich 10
11) . able 11
12 ow | 12
13 /- 13
14 1 14
15| _ - that 15
16| _ . ~ 2ss 16
17 17
18 THE WITNESS: For the record, 18
19| I would like to be sure | answer the questions 19
20| which relate to my legal positions within the 20
21| company, whether as an officer, director or 21
22| shareholder. 22
23 MS. CARMICHAEL: Go ahead and 23
24| read the question back, please, Amy. 24
25| --- (Readback provided) 25
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Jodi Sarowitz

From; Tami Carmichael

Sent: Monday, November 18, 2013 2:04 PM
To: Maria v. Hardison {maria@tassan.com)
Cc: Jodi Sarowitz

Subject: OCTAGON

Dear Maria:

As you may be aware, at his recent deposition, Mr. Heydary improperly refused to answer series after series of material
and relevant lines of questions, in violation of both the TTAB rules and the Federal Rules of Civil Procedure. Mr.
Heydary’s refusals to answer and objections, based upon a purported claims of irrelevance and confidentiality, are
wholly improper, inadequate and unacceptable. Even after we provided Mr. Heydary the opportunity to telephone and
consult with you during the deposition, he continued to refuse to ahswer questions, rendering entire subject matters
and further questions futile. As a result, we reserved our right to re-open the deposition with respect to the subject
matter of such information requests/deposition questions.

As we advised Mr. Heydary and his Canadian counsel at the deposition, the deposition will need to be continued, and
Mr. Heydary, who instituted this proceeding, must answer the questions and lines of questioning posed in accordance
with the rules of the TTAB and the Federal Rules.

Please advise, by no later than close of business Wednesday, November 20, 2013, whether Mr. Heydary will agree to

appear voluntarily for a continued deposition, eithér in New York or Toronto, at Petitioner's cost. If he does not agree to
appear, we will move to compel his appearance and for sanctions for failure to comply with discovery obligations. Given
the egregious nature of your client’s refusal to answer questions, we have no doubt that the Board will grant such relief.

Tarnara Carmichael
Loeb & Loeb

345 Park Avenue

New York, NY 10154
Direct: {212) 407-4225
Fax: {212) 202-6036
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Jodi Sarowitz

From: Marta v. Hardison <maria@tassan.com:>
Sent: Wednesday, November 20, 2013 5:19 PM
To: Tami Carmichael

Ce: Jodi Sarowitz

Subject: Re: OCTAGON

Ms. Carmichael,

We have been advised that Mr. Heydary is out of the country and his associate has tried to get
instructions on this matter, but has not heard back from him. So, we cannot confirm that he will or will

not sit for an additional deposition.

REDACTED

Maria V. Hardison

Tassan & Hardison

4143 27th Street N.

Arlington, Virginia 22207-5211
Tel. (703) 522-4583

Fax: (703) 891-9110

E-mail: maria@tassan.com

From: Tami Carmichael
Sent: Monday, November 18, 2013 2:04 PM

To: mailto:maria@tassan.com



Cc: Jodi Sarowitz
Subject: OCTAGON

Dear Maria:

As you may be aware, at his recent deposition, Mr. Heydary improperly refused to answer series after series of material
and relevant lines of questions, in violation of both the TTAB rules and the Federal Rules of Civil Procedure. Mr.
Heydary's refusals to answer and objections, based upon a purported claims of irrelevance and confidentiality, are
wholly improper, inadequate and unacceptable. Even after we provided Mr. Heydary the opportunity to telephone and
consult with you during the deposition, he continued to refuse to answer questions, rendering entire subject matters
and further questions futile. As a result, we reserved our right to re-open the deposition with respect to the subject
matter of such information requests/deposition questions.

As we advised Mr. Heydary and his Canadian counsel at the deposition, the deposition will need to be continued, and
Mr. Heydary, who instituted this proceeding, must answer the questions and lines of questioning posed in accordance
with the rules of the TTAB and the Federal Rules.

Please advise, by no later than close of business Wednesday, November 20, 2013, whether Mr. Heydary will agree to

appear voluntarily for a continued deposition, either in New York or Toronto, at Petitioner’s cost. If he does not agree to
appear, we will move to compel his appearance and for sanctions for failure to comply with discovery obligations. Given
the egregious nature of your client’s refusal to answer questions; we have no doubt that the Board will grant such relief.

Tamara Carmichael
Loeb & Loeb

345 Park Avenue

New York, NY 10154
Direct: {212) 407-4225
Fax: (212} 202-6036

Tami Carmichael

Pariner

ﬁ LOEB &
LOEB .-

345 Park Avenue | New York, NY 10154
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